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PLANNING COMMITTEE 

7th September 2022 
 
REPORT OF THE DEVEOPMENT MANAGEMENT MANAGER 
 

Application No. 22/00672/FULL - Development Site at NGR 295336 112490 
St George's Court, Tiverton, Devon - Formation of residential parking area and landscaping 
works 
 
Reason for Report: 
 
At the Planning Committee meeting on 27th July 2022, Members advised that they were 
minded to refuse the above application and invited an implications report for further 
consideration. 
 
RECOMMENDATION(S) 
 
Grant planning permission subject to conditions. 
 
Financial Implications: 
 
An appeal may require the appointment of planning consultants to assist in the defence of 
the reasons for refusal.  The applicant may make an application for costs on any appeal 
against the Council and such costs claims are made by demonstrating that there has been 
unreasonable behaviour.  That being the case, Members must be able to clearly justify each 
and every reason for refusal in line with the development plan and all other material 
considerations. 
 
Legal Implications: 
 
The report identifies the risks in proceeding with an appeal based on the reasons given by 
the Committee on 27th July 2022 – both in terms of outcome of an appeal and the risk of a 
costs decision.  The Council will still need to prepare draft planning conditions for the appeal. 
External legal representation may be required if the appeal proceeds to a public inquiry. The 
applicant has indicated that they plan to lodge an appeal should this planning application be 
refused. 
 
Risk Assessment: 
 
If Committee decide to refuse the application for reasons that cannot be sustained at appeal 
there is a risk of a successful appeal costs claim against the Council for reasons of 
unreasonable behaviour.  
   
1.0 INTRODUCTION: 

 
1.1 At the meeting on 27th July 2022, Members indicated they were minded to refuse the 

application and therefore wished to defer the application for consideration of an 
implications report to consider reasons for refusal, with regard to:  

 

 The application was detrimental to the visual enjoyment of views to the river. 
 

 It is over development on an already crowded site. 
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 There were concerns regarding car fumes getting into neighbouring basement 
properties 

 
 

 
2.0 UPDATE 
2.1 Since this application was considered at the 27th July 2022 committee meeting, 

further information has been submitted by the applicant, in the form of a more 
detailed landscaping scheme, which includes the provision of additional tree planting, 
as well as detailing the mix of shrubs and perennial planting to be included. It is now 
also proposed to enclose the car park with 1.8m high timber fencing with climbing 
plants at the base to create a ‘living’ green fence. 
 

2.2 In light of the 3rd potential refusal reason relating to impact of car fumes to 
neighbouring properties, further comments have been sought from the Council’s 
Environmental Health Officer. They have commented as follows: 
 
"A concern has been raised regarding the potential for vehicle fumes to enter 
basement residential properties.  This is not something that tends to be noticed or 
reported in other parking areas, even those immediately adjacent to residences.  The 
car park is an open air area, so any fumes will tend to dissipate rapidly as they do in 
the town centre.  In any case vehicle fumes are much better treated within vehicles 
than was the case in the past.  Should any parking space be located very close to a 
residential window (i.e. within 2-3m) then signage can be provided requiring drivers to 
park nose-in.  However this would not be a planning matter." 
 

2.3 A question has been received in respect to whether the applicant owns the entire red 
line site, as Land Registry documents indicate that the land owned by the applicant 
does not extend all the way to the river edge. The applicant, 3 Rivers, have confirmed 
that the application site is within their ownership, having been purchased from the 
previous owners in its entirety. It has been advised that the area shown on the Land 
Registry documents was purchased with absolute title and therefore fully registered. 
The additional land making up the application site (i.e. up to the river bank) was 
purchased with possessory title. As a result it is unregistered and does not show up 
on the Land Registry search, however is for all intents and purposes, owned by 3 
Rivers. The application has therefore been submitted correctly to meet all the 
necessary statutory requirements for submission of planning applications. 

 
3.0 CONSIDERATION OF THE PROPOSED REASONS FOR REFUSAL: 

 
3.1 With regards to the concerns raised by Members at their previous meeting, your 

officers would advise as follows: 
 

3.2 The application was detrimental to the visual enjoyment of views to the river 
 

3.3 Following a request for further clarification, it was advised that this refusal reason 
related specifically to the visual amenity of this riverside site and the loss of existing 
green space. 
 

3.4 In respect to the visual impact of the proposed development, and its impact on the 
character of the area, your officers noted in the committee report that while the 
development would lead to an expansion of hard landscaping to the north of the 
existing residential development under construction, the siting of the parking area 
was such that it would allow the retention of key existing vegetation on the margins of 
the site, including trees and shrubs to the  riverside frontage, and to the northern 
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boundary of the site. When seen from the main public vantage points along the River 
Exe, officers felt that the proposal would be viewed in the context of the adjoining 
development, and was not considered to lead to any increased harm to the general 
character and appearance of the area. Since the application was considered at the 
27th July 2022 committee, the applicant has supplied a more detailed landscaping 
scheme, which includes further enhancements, including additional tree planting to 
the north, east and west extremities of the site, as well as providing the specifications 
of  the shrub and perennial planting previously indicated on the plans. Additionally 
details are given of a ‘living’ fence around the hard surfaced parts of the proposed car 
park. Officers already considered that the retained planting would assist in softening 
the proposed development and reducing its visual impact. The additional landscaping 
scheme will lessen the impact further and lead to the proposed development having a 
more positive contribution to local character. 
 

3.5 It should also be noted that the site is within the local Conservation Area too. 
Following their visit to the site, the Council’s Conservation officer raised no objections 
to the proposal, although did recommend the provision of fencing to provide a sense 
of enclosure. The latest details submitted expand on this further, with the proposed 
‘living’ fence, comprising climbing plants at the base of the proposed fencing, which 
would now extend around the site, rather than just to the western boundary. 
 

3.6 The officer’s original view was that the proposal would have an acceptable impact. 
The scheme is now further enhanced due to the submitted detailed landscaping 
scheme, which would further lessen the impact on the river views. With this in mind, 
your officers do consider that a reason for refusal in relation to the visual impact of 
the proposed car park, in this instance, would be most likely overturned, with an 
appeal likely to be allowed.  
 

3.7 In relation to costs applications, the Planning Practice Guidance (Appeals) advises 
that costs may be awarded where a party has behaved unreasonably; and the 
unreasonable behaviour has directly caused another party to incur unnecessary or 
wasted expense in the appeal process. Unreasonable behaviour in the context of an 
application for an award of costs may be either: 

  

 Procedural - relating to the process; or 

 Substantive - relating to the issues arising from the merits of the appeal 
 
3.8 Consideration of the visual impact of the parking area is however a subjective matter 

so the risk of costs being awarded is reduced as long as it is demonstrated that this 
matter has been properly considered by members, and any refusal reason is 
coherently formed. It is not sufficient to say that a proposal would have an 
unacceptable effect, or simply that it does not comply with policy. It must be clearly 
and cogently stated what the alleged harmful effects would be in relation to. 
 

3.9 Due to the subjective nature of this matter, it is not however felt that a refusal on 
these grounds would be likely to lead to an award of costs, subject to any refusal 
reason being carefully considered, however it is still your officers recommendation 
that a refusal on these grounds is unlikely to be successful. 
 

3.10 It is over development on an already crowded site 
 
3.11 In further considering the impact of the proposed development, Members discussed 

concerns that the last available open space adjoining the St Georges Court 
development, approved by 17/01509/MFUL, was being now also being developed, 
leading to overdevelopment of the already densely built site as a whole. 



AGITEM 

 
3.12 In some respects, this is a similar concern to the previous refusal reason. Officers do 

have some concern that the issues highlighted in respect to this reason relate more 
to concerns about the development approved under 17/01509/MFUL, as the 
application for the car park does not introduce any material built form to the site. 
There would of course be the provision of additional hard surfacing and associated 
presence of parked cars, if approved, however this would be at low level and should 
be effectively screened by the proposed landscaping scheme. 

 
3.13 Returning to the consideration of a costs application being made, the Planning 

Practice Guidance (Appeals) gives more detailed examples of unreasonable 
behaviour in unreasonably refusing, or failing to determine planning, or by 
unreasonably defending appeals, one of which is: 
 

 Vague, generalised or inaccurate assertions about a proposal’s impact, which are 
unsupported by any objective analysis. 
 

3.14 As highlighted earlier, it is not sufficient to say that a proposal would have an 
unacceptable effect, without clearly stating what the harmful effects would be. 
Officers feel that it would be difficult to substantiate a refusal reason on ground of 
overdevelopment alone. It is also considered that there is some duplication in this 
particular reason with it overlapping somewhat with the wider concerns over the 
visual impact of the proposal. It is respectfully suggested that should Members retain 
this concern and wish to pursue a refusal on these grounds that a single refusal 
reason may be more appropriate covering the concerns raised in these first two 
considerations.  
 

3.15 Notwithstanding this advice, the officer’s thought on the likelihood of an appeal being 
successful remain. 
 

3.16 There were concerns regarding car fumes getting into neighbouring basement 
properties 

 
3.17 In considering the impact of development on neighbouring occupiers, Members 

identified concerns, specifically in respect to vehicle fumes getting into neighbouring 
basement properties. 
 

3.18 As a result of these concerns being raised, the Council’s Environmental Health 
Officer has been consulted to offer further advice to Members on this matter. Their 
response is quoted earlier in this report, in which case Members will note that the 
Environmental Health Officer raises no objections. They have advised that the matter 
identified is not something that is usually noticed, and due to the open air nature of 
the site, any fumes tend to dissipate rapidly, even those close to adjacent 
residences. The site is compared to other town centre locations, in this regard. The 
Environmental Health Officer also advises that vehicle fumes are much better treated 
within modern vehicles so as to further reduce the concerns associated with fumes. It 
is suggested that should any parking space be within 2-3m of a residential window, 
parking signs should be provided to encourage drivers to park ‘nose-in’. It is however 
suggested that this would not be a planning matter. 
 

3.19 It is noted that the nearest residential buildings are between 10-12m in distance from 
the nearest parking spaces. Taking into account the Environmental Health Officer’s 
advice, this distance is more than sufficient to avoid a negative impact form vehicle 
fumes, and as such it is considered that refusal on these grounds would be 
unreasonable. On this basis, it is not clear what evidence there is to support the 
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assertion that there will be an unacceptable impact from car fumes. Another example 
of unreasonable behaviour is cited as follows: 
 

 Failure to produce evidence to substantiate each reason for refusal on appeal. 
 

3.20 In considering the effect of car fumes on neighbouring properties, no concerns have 
previously been raised in respect to this matter, and there is no clear indication that 
this would be a problem. As such any reference to this matter within any reasons for 
refusal is not considered to be defendable, and your officers recommend that a 
resolution to refuse on these grounds should not be pursued. Noting the further 
specialist advice of the Council’s Environmental Health Officer, an award of costs is 
considered to be a distinct possibility should an appeal and corresponding costs 
application be made, following any decision to refuse planning permission without 
providing evidence to substantiate such a refusal reason. Members may also wish to 
consider the outcome of the appeal and costs application following refusal of 
planning application 20/00622/OUT (12 Kabale Close). In this case costs were 
awarded on the basis that planning permission was refused for reasons contrary to 
consultee advice, without satisfactorily justifying departure from that advice.  
 

4.0 CONCLUSION 
 

4.1 Your officers are of the opinion that the refusal of this current planning application in 
relation to the above reasons is not defendable and should not be pursued. There is 
considered to be a real risk of an award of costs in relation to any reference to the 
third refusal reason relating to the impact of car fumes. Similarly, there are concerns 
in relation to the second refusal reason as a standalone refusal reason, It is therefore 
suggested that any concerns relating to overdevelopment of the site should be 
integrated into the first refusal reason, should Members feel that the submission of a 
more detailed landscaping scheme does not address the issues raised at the 27th 
July 2022 Committee. 

 
5.0 REASONS FOR REFUSAL 

 
5.1 Should Members resolve to refuse planning permission, they will need to be able to 

demonstrate that their concerns have been properly debated and cogently articulated 
in any final refusal reason.  
 

5.2 Should Members resolve that they would have still recommended refusal, and 
therefore wish to defend the appeal, it is recommended that any refusal is based on 
more subjective reasons, where it may not be considered unreasonable for Members 
to come to a different view of the recommending officer and other professional expert 
advice. As such, it is recommended that any resolution be based solely on the visual 
impact, and that Members ensure that they can demonstrate that this has been 
properly debated and considered. 
 

5.3 Two refusal reasons are suggested below covering the matters raised, however it is 
still your Officers advice that neither are considered to be defendable, and there may 
be a risk of an award of costs, particularly in respect to a refusal relating to the impact 
of car fumes on neighbouring properties, bearing in mind the advice of the Council’s 
Environmental Protection Officer. 

 
1. The proposed development comprising the formation of residential car parking 

and associated landscaping works, would comprise over development of the site 
and have an adverse impact on the visual enjoyment of the river by reason of the 
loss of remaining green space and encroachment of built form. As such the 
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proposed development would have a detrimental impact on the visual amenity of 
the locality due to its failure to demonstrate a clear understanding of the 
characteristics of the site, its wider context and the surrounding area. 
Furthermore, the proposal fails to make a positive contribution to local character, 
and would not lead to the creation of visually attractive places that are well 
integrated with surrounding buildings, streets and landscapes. The development 
is therefore considered to be unacceptable and contrary to policies S1, S9 and 
DM1 of the Mid Devon Local Plan 2013-2033, and the aims and objectives of the 
National Planning Policy Framework. 
 

2. The proposed development would result in unacceptable harm to the residential 
amenities of the occupiers of neighbouring properties and have an unacceptable 
negative impact on health and general amenity, as a result of the introduction of 
car fumes in close proximity to existing neighbouring properties. As such, the 
proposal is contrary to policies DM1 and DM4 of the Mid Devon Local Plan 2013-
2033, and the aims and objectives of the National Planning Policy Framework. 
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